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Background

1. On 17th February 2000, following a trial before His Honour Judge Moss and a jury at Luton Crown Court, Charles Bronson was convicted of false imprisonment.  Mr Bronson, who was unrepresented throughout the trial, had sought to advance a defence of duress of circumstances, but the learned judge withdrew the defence from the jury.  Mr Bronson received a sentence of life imprisonment, with a specified period of three years.  His appeal was dismissed on 2nd April 2004.
2. In May 2006, Mr Bronson applied to the Criminal Cases Review Commission for review of his conviction, with a view to a reference being made to the Court of Appeal.  This application was refused in March 2007.  For further detail of the application and its refusal, the reader is directed to the Advice submitted on Mr Bronson’s behalf on 31st May 2006 and the statement of reasons issued by the Commission on 5th March 2007.
Renewal of application to the Commission
3. Mr Bronson now seeks to renew his application to the Commission.  The issue raised is whether in the circumstances of the case the learned judge should have requested the assistance of an amicus curiae.  This argument was not raised on the appeal, or in the submissions made to the Commission on Mr Bronson’s behalf in May 2006.
Amici curiae: general principles

4. An amicus curiae is a non-partisan participant in proceedings, whose role is to provide information or assistance to the court on questions of law or fact.  The court has a discretion whether to request such assistance.  The present practice is to exercise this discretion in two main sets of circumstances (see e.g. Allen v. Sir Alfred McAlpine & Sons Ltd [1968] 2 QB 229, at 266F-G, per Salmon LJ).  The circumstances are:
(i) Where the court considers that an important point of law has arisen in the proceedings, which for some reason may not be fully argued by the parties.

(ii) Where one party is not represented (or perhaps not adequately represented) and the court considers that in fairness that party’s case should be fully presented.

5. Clearly these categories overlap.  In the present case, Mr Bronson was an unrepresented defendant in criminal proceedings which involved a substantial issue of law (the scope of the defence of duress).  The case may therefore fall within both categories.
6. It is important to note that although it is a prerequisite for inclusion in the second category that a party is unrepresented, the role of the amicus, once appointed, is not to provide formal representation.  An amicus is there to assist the court, not to act as counsel for the unrepresented party.  He cannot take instructions from that party and he does not generally have the right to tender evidence or cross-examine witnesses: R v. Mills [1997] 2 Cr. App. R. 206, at 214, per Swinton Thomas LJ.  Subject to these limitations, however, his task is to present the party’s case as fully as possible.  
7. The basic principle underlying the second category of cases is that, if a defendant is unrepresented, the court should appoint an amicus to present his case, where it is in the interests of justice and fairness to do so.  This stems partly from the defendant’s right to a fair trial, under Article 6 of the European Convention on Human Rights and at common law.  There is also a wider public interest in the fair and proper administration of justice.
8. In determining where the interests of justice and fairness lie in any particular case, the court should, in my view, have regard to the following factors:
(i) The reason why the defendant is unrepresented.
(ii) Any physical or mental characteristics of the defendant which are likely to affect his ability to present his case.
(iii) The seriousness of the offence and the potential sentence, in particular whether conviction is likely to result in the defendant losing his liberty or livelihood, or suffering serious damage to his reputation.
(iv) Whether the proceedings may involve novel or complex issues of law.  (Evidently there is an overlap with the first category of cases in this respect.)
(v) Whether the proceedings may involve novel or complex issues of fact.
(vi) Whether it is the interests of someone other than the defendant that the defendant’s case is fully presented.
9. This list is not exhaustive.  The court should consider all the circumstances of the case, having regard at every stage of the process to the underlying principles of justice and fairness.
Application of these principles to the present case
10. In my view, the issue which arose at Mr Bronson’s trial, whether the defence of duress of circumstances should be left to the jury, was an important issue of law, which in the circumstances was not likely to be fully argued.  The proceedings therefore fell within the first category of cases in which the court should request the assistance of an amicus.
11. Having regard to the factors listed at paragraph 8 above – in particular factors (iii) and (iv), and possibly factor (ii) – I also consider that Mr Bronson’s case fell within the second category of cases in which an amicus should be requested, i.e. cases in which the defendant is unrepresented and it is in the interests of justice and fairness that his case should be presented as fully as possible.

Safety of the conviction
12. Overall, my opinion is that an amicus should have been appointed in Mr Bronson’s case and that, in the absence of an amicus, the trial was unfair.  This raises the question whether Mr Bronson’s conviction is, as a consequence, unsafe.

13. In dismissing Mr Bronson’s appeal on 2nd April 2004, the Court of Appeal held that, although the learned judge’s explanation of his decision on duress was not as clear as it might have been, it was nonetheless the right decision.  The reason for this was that in order for duress to be made out there must have been, objectively assessed, an imminent danger of death or serious harm to the defendant, and there was no evidence of such an imminent danger in this case.  Further, the judge was entitled to conclude that there was no evidence of a nexus whereby the duress relied on by Mr Bronson impelled him to act as he did.

14. It would appear therefore that if the only advantage which would have been gained by the appointment of an amicus is that the judge would have heard more thorough argument on the law, then the absence of an amicus does not render Mr Bronson’s conviction unsafe.
15. On the other hand, it may be that the advantage of appointing an amicus would not have been limited to the presentation of the law.  It is possible that it would also have had an impact on Mr Bronson’s presentation of the facts, such that there would have been evidence of an imminent danger and of a nexus between that danger and Mr Bronson’s actions, and the right decision would therefore have been to leave the defence of duress to the jury.  If that were the case, then the absence of an amicus would, in my view, render Mr Bronson’s conviction unsafe.

26th April 2007

James Lewis QC
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3 Raymond Buildings.
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